are treated as an ethnic minority and/or indigenous people.
In the Constitution of the Russian Federation, the Saami constitute one of the many indigenous 'small in number' peoples of the north. only Norway, of all four states in which the Saami live, has become a party to the ILo Convention No. 169 on Indigenous and Tribal Peoples in Independent Countries, the only modern international convention specifically dealing with the rights of indigenous peoples.
However, at least the Saami enjoy the minority protection of Article 27 of the Covenant on Civil and Political Rights, since all four states in question are parties to it. From the viewpoint of the rights of indigenous peoples in general and the Saami in particular, the recent adoption by the General Assembly of the united Nations Declaration on the Rights of Indigenous Peoples is also important. 6 The draft for a Nordic Saami Convention tackles the difficult legal situation facing the Saami and tries to provide a comprehensive framework for regulating the legal relationship between the Saami and the three Nordic states.
This article aims to provide a general commentary on the draft for a Nordic Saami Convention submitted by the Expert Committee (which was composed of an equal number of representatives from the three Nordic states and the three Saami parliaments) to the governments of the three Nordic states and to their Saami parliaments. 7 This extensive document (hereinafter "the Report") consists of nine sections and four annexes and totals altogether 340 pages. 8 The Finnish version of the Report consists of The uN Declaration on the Rights of Indigenous Peoples, adopted by the General Assembly on 13 September 2007, at <http://daccessdds.un.org/doc/uNDoC/GEN/N06/512/07/ PDF/N0651207.pdf?openElement>. 7
The Report was submitted by the Expert Committee in oslo, 26 october 2005. In Finland, it was submitted, in the presence of all the responsible Saami ministers and the presidents of the Saami parliaments, on the premises of the Ministry of Justice, on 16 November 2005. See the press release at <http://www.om.fi/Etusivu/Ajankohtaista/uutiset/uutisarkisto/ uutiset2005/1145624694333>. 8
See the Report, 151-246. The other parts of the Report consist of the following: how the Committee was appointed and its terms of reference (Section 2, 44-46); summary of the content of the proposed text for a Convention (Section 3, 47-56); explanation of the process leading to the appointment of the Committee and how the Committee has fulfilled its task (Section 4, 57-62); discussion of some of the general issues related to the Convention (Section 5, 63-64); review of the legal and factual situation of Saami in Finland, Norway, Sweden and the Russian Federation (Section 6, 65-103); extensive analysis of the international treaties and other international instruments relevant from the viewpoint of Saami rights (Section 7, 104-147); and a discussion of the status of Saami in the Convention (Section 8, 148-150). The Annexes deal with a study of whether Saami could be parties to the proposed rights to land and water, and reindeer herding as a Saami livelihood. These concernsand others expressed during the commenting period in the three states -will remain to be resolved when the negotiations on the basis of the Draft Convention begin.
The core task of this article is to interpret and analyze the provisions of the Draft Convention with the help of the Commentary. This is done by examining all of the 51 articles through the chapters they are placed into. In order to interpret the individual provisions of the Draft Convention in light of the Draft Convention's object and purpose, as prescribed in the vienna Convention, it is important to examine the more general normative vision fleshed out in the Draft Convention's preface and Chapter I. Since the Draft Convention provides the basis for actual treaty negotiations, it is useful to examine the likely obstacles the Draft Convention will encounter. This will be done by studying the comments made by authorities, bodies and associations in Finland to the Draft Convention, which will provide a good picture of the challenges ahead, as Finland has had most problems with the Draft Convention already during the Expert Committee stage. It will also be important, in the concluding remarks, to reflect on the general importance of the Draft Convention, in both the Nordic and international context. Before all of this, a brief overview of the process leading up to the submission of the Draft Convention to the consideration of the Nordic countries and their Saami parliaments is in order.
II. The Process
The process that led to the adoption of the Draft Convention manifests well the approach codified as Article 3 of the Draft: that Saami are a people, not only four indigenous/minority groups living in four states. This is, first of all, seen in the way the process was started, the Saami Council being the first to take up the idea of concluding an international convention that would tackle the legal status and rights of the Saami.
After a few years of study on the issue-and especially through the work of the Nordic cooperation body on Saami and reindeer herding issues-the idea of a Saami Convention reached the Nordic Council in 1995. During this meeting, the three Nordic ministers who were responsible for Saami affairs decided that a working group should be established, whose task was to clarify the need for such a Convention and its basis. Their decision was based on the report from the above-mentioned Nordic cooperation body on Saami and reindeer herding issues, which called for concluding such a Convention. The ministers stated that the work should be organized together with the Saami parliaments and the Saami Council-a decision that was supported by both Saami organizations. 6 Even though the ministers had recommended that the Saami Council should be involved in the work of the Working Group (WG), the final composition of the WG consisted of three representatives from the three Nordic states and one representative from each of the Saami parliaments. The WG was established in 1996 and it com-pleted its work by 1998, with a recommendation that the work with the Nordic Saami Convention should be continued. As one possible route, the WG suggested the establishment of an Expert Committee, which would provide the actual negotiations with a draft text. 7 A new institutional structure within the Nordic Council commenced its work in 2000-namely, the meetings between the responsible ministers for Saami affairs from the three Nordic states and the presidents of the Saami parliaments (the "Saami Cooperation Council"). It was this body, which now has its secretariat with the Nordic Council of Ministers and which took the next step and decided on 7 November 2001 that an Expert Committee should be established, that also set out the terms of reference for the Expert Committee, which will be studied further below.
8 on 13 November 2002, the Saami Cooperation Council appointed the members of the Expert Committee. Interestingly, the composition of the Expert Committee was fully equal in representation, as each of the three Nordic states appointed one member for the Committee and each of the three Saami parliaments their own, the Committee thus having six members plus their vice-members, to attain the goal set out by the Saami Cooperation Council: to produce a draft text for a Nordic Saami Convention.
The process involved in drawing up the Draft Convention manifests clearly the idea of the equality between the Nordic states, on the one hand, and the Saami, on the other. It was the Saami who first took up the idea of drafting a Saami Convention and the Draft Convention was produced with as Saami-friendly a composition as possible. This composition of the Expert Committee clearly influenced the outcome of the work of the Expert Committee, as the Draft Convention certainly tries to advance the status and rights of the Saami as much as possible within the complex institutional framework in which they are presently located.
III. Preliminary Questions
The Expert Committee needed to tackle certain fundamental issues before proceeding with its work. Some of these were the result of the terms of reference given to the Committee by the Saami Cooperation Council and some were raised during the initial stages of work by the Committee.
At the beginning of the work of the Expert Committee, the issue of whether the Draft Convention should be more of a framework convention than a convention according rights and duties was taken up. In the Report, it is stated that the Expert Committee quite soon decided to aim for a convention that would establish duties for states and concrete rights for Saami. The Committee soon found a consensus on the matter, arguing that analysis of what are the needs of the Saami revealed that the Draft Convention should be one that would remedy the difficult legal and factual situation facing the Saami-that is, a Convention according them concrete rights. According to the Committee, a framework convention, which would have laid out general goals, principles and vaguely worded obligations, would not have been able to tackle the seri-ousness of the situation.
Indeed, as both Finland and Sweden have openly declared their goal to ratify the ILo Convention, which Norway has already ratified, it would have seemed like an unnecessary exercise if the Draft Convention had been a framework convention. In addition, the Nordic countries voted in favour of adopting the uN Declaration on the Rights of Indigenous Peoples.
According to the Expert Committee, the legal basis for the Draft Convention is grounded in international conventions and other normative instruments that are binding on the Nordic states; these are extensively examined in Section 7 of the Report. The Committee notes that the specificity of the proposed norms in the Draft vary according to the needs in different areas of Saami life.
20 This is well manifested in the Draft Convention. For instance, Article 23 on Saami language rights accords very clearly defined rights and is complemented by Article 24, allocating the state's responsibility for the development of the Saami language. This is further realized by Article 46 (national implementation), which provides that: "[i]n order to ensure as uniform an application of this Convention as possible, the states shall make the provisions of the Convention directly applicable as national law", which will further concretize the rights and duties of the Draft.
During the work of the Expert Committee, the Saami Council, which represents all Saami, held its Conference in Honningsvåg in 2004. In the Conference Declaration, the Council took also a stance on the inclusion of Russian Saami in the normative instrument prepared by the Expert Committee:
Consider the ongoing work on a Nordic Saami Convention an important step in the effort to reduce the negative implications of state borders to the Saami society and likewise an important contribution in the acceptance of basic Saami rights regardless of the state border. In this context emphasize the importance that Finland, Norway and Sweden also make effort to incorporate Russia in the development of a Saami convention to ensure that the entire Saami nation acquires legal protection through a treaty of this character.
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The Saami Cooperation Council-by outlining the terms of reference for the Expert Committee-also asked it to take a stance on whether the Russian Saami could be included in the Draft Convention. The Committee, however, argued that the Draft is meant to be a Nordic one, and thus the Russian Saami are not included in the Draft Convention.
22 on the other hand, the Committee made it clear that it would be desirable The Committee also discussed this issue from the viewpoint of whether the name is justified when it covers only three out of five Nordic states, but in the end decided that it is the most convenient name, as otherwise the title would have needed to be revised from that for the three Nordic states to organize relations with Russia in such a way that it would be possible to cooperate with the Russian Saami. 2 The Committee also points out that if a Saami is a Russian national and resides in any of the three Nordic states, then he/ she is covered by the Draft Convention. The stance of the Expert Committee can only be commended. With this approach, the Expert Committee tried to extend the Draft Convention's rights as much as possible to the Russian Saami, without involving the Russian state, whose involvement in the eventual negotiations on the basis of the Draft Convention would only seem difficult, given, for example, that the Russian government has been one of the most vocal countries opposing acceptance of the uN Declaration (and voted against its adoption in the Human Rights Council and abstained from the vote in the General Assembly). Another problem is that there are a vast number of indigenous peoples in Russia, who are treated alike in law, a fact that would have made it very difficult to give special recognition to Russian Saami by the Russian Federation becoming a party to an international convention focusing on the rights of Saami. 2 one issue that was taken up by the Working Group that studied the need and basis for a Nordic Saami Convention was whether the Saami could be parties to the Nordic Saami Convention. According to the Working Group, the Saami should be parties/ party to the Nordic Saami Convention in order to guarantee equality, dignity and the respect for the rights of indigenous peoples when drafting and approving the eventual Convention. Many comments made on the report by the Working Group supported the idea of having the Saami as a party to the Convention. This idea was also backed up by scholars. Professor Alfredsson opined that Saami could indeed be a party to the Convention, and it would be for themselves to decide whether they would ratify the eventual Convention as one or three groups.
The issue was discussed in the Expert Committee, and they even commissioned a researcher, Annika Tahvanainen, to study the issue (Annex I). 26 Tahvanainen argued that it is primarily subjects of international law that have a right to conclude international treaties-that is, states and their institutions. In addition, some groups that have a decolonized past or are under alien occupation have been regarded as entities who may used by the Saami Cooperation Council when it drafted the terms of reference and from the title used by the working group that studied the need and basis for a Nordic Saami conclude international treaties in certain circumstances. 27 However, indigenous peoples do not qualify as such peoples and they are at most, according to her, accorded the right to internal self-determination within existing states. Her interpretation is heavily influenced by interpreting the Human Rights Committee practice in such a way that it supports only internal self-determination, even though Article 1 of the Covenant on Civil and Political Rights seems to confer a full-blown right to self-determination ("[a]ll peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development"). She also interprets Article 3 28 of the uN Draft Declaration, which it was at the time Tahvanainen studied the issue, as supporting only internal self-determination, since, according to her, it needs to be interpreted together with Article 4. 2 Another expert article that is contained in the Report as Annex III takes a very different perspective on the right to self-determination. 0 An article by the three members of the Expert Committee argues that indigenous peoples' right to self-determination cannot be restricted to internal self-determination. In a report submitted in 2005, they interpret the Human Rights Committee (which monitors the implementation of the Covenant on Civil and Political Rights) practice with respect to Article 1 of the Covenant and the uN Draft Declaration (and the joint statements made by the five Nordic states in the preparatory process) as supporting the right to self-determination for well-established indigenous peoples such as Saami. As support for their argument, they provide that the Human Rights Committee has from 1999 onwards started to treat indigenous peoples as covered by Article 1 of the Covenant, without making any exclusion of external aspects of self-determination as enshrined in Article 1(1).
2 In addition, Against this background, it may come as a surprise that the article written by the three members of the Expert Committee does not even ponder the treaty-making power of indigenous peoples in general and Saami in particular. They do argue that Saami and other indigenous peoples have an external self-determination right to international representation, but stop short of saying anything of whether they can conclude treaties.
To the present author, it is difficult to see any logical reason why the members of the Committee in their article did not go into this issue, since, according to their own premises, they have a hard time making such a distinction, for example, between the legal status of individual Saami parliaments and Inuit Greenland HomeRule Government. Both, according to the ideas presented in the article, are indigenous peoples and people in the state they are living in, and both should therefore be considered to have similar rights of external self-determination in international law-and, at least for Greenland and the Faroe Islands, this has meant also treaty-making power in certain issues.
The article written by the three members of the Expert Committee perceive it as controversial to make distinctions between different peoples having different sets of self-determination rights, a view they see as discriminatory.
It would seem that the political factor behind the adoption of this stance by the Expert Committee-and the members who wrote the article-was heavily influenced by the statements from the Norwegian and Finnish foreign ministries, which both argued that only states have a right to conclude treaties. 6 The Expert Committee concluded that an agreement between a state and a group of people such as the Saami is not an agreement in the meaning of international law, and the same applies to Saami parliaments as representing the Saami. The Committee opined that if a treaty was concluded between states and the Saami parliaments, the respective convention would be confusing from a legal perspective. It could be treated as an international convention between the three Nordic states, inasmuch as they have made commitments among themselves, but it would be of a different kind as regards the legal relationship between the states and the Saami parliaments, or even towards individual Saami. The Committee opined that such a convention would create legal uncertainty and that its authority and influence would suffer, and it might not reach the level of importance expected by the Expert Committee from a convention regulating the status of Saami. The Expert Committee considered it better to have the ratification and entry into force (as well as its amendment) than to require the approval from all the Saami parliaments. 7 It is evident that this question was a difficult one for the Expert Committee to decide. If the approach chosen by the working group to have the Saami as parties to the treaty had been followed, it would have established an important precedent in international law. In the final analysis, however, the Committee's stance must be regarded as the most convincing one, not only because of problems of legal uncertainty but because the Draft Convention will still need to enter the actual negotiation stage and, if successful, the ratification procedure, involving also the parliaments of the three states. It was clearly the least risky option to foresee a treaty made between the three Nordic states but giving the Saami parliaments great influence in its ratification, amendment, development and supervision, as will be examined below. Indeed, it is hard to see how the Saami parliaments could have gained a better position in the Draft Convention even if they had been parties.
Iv. The Fundamental Ideas in the Draft
Before proceeding to analyze the individual chapters and articles of the Draft Convention, it is useful to examine the underlying normative ideas of the Draft Convention that weave the individual articles of the Draft together. These normative ideas are presented in the preface, which, for the sake of equality, has been divided into two sections: first, the three Nordic governments and then, the three Saami parliaments expressing their relationship to the Draft Convention.
one fundamental idea behind the Draft Convention is that the Saami are one indivisible people, even though spread across the areas of four individual states. As stated by the governments: "the Saami is one people residing across national borders" and "the Saami people has its own culture, its own society, its own history, its own traditions, its own language, its own livelihoods and its own visions of the future". From this it follows that "the Saami people has a particular need to develop its society across national borders". In their turn, in the preface the Saami parliaments express that they "want that the Saami shall live as one people within the three states" and "hold the vision that the national boundaries of the states shall not obstruct the community of the Saami people and Saami individuals". The objective of the Draft Convention is formulated in its Article 1:
The objective of this Convention is to affirm and strengthen such rights of the Saami people that are necessary to secure and develop its language, its culture, its livelihoods and society, with the smallest possible interference of the national borders.
The individual articles of the Draft Convention advance this objective in many respects. First, in Chapter I, for example, that the states "shall, in cooperation with the Saami parliaments, strive to ensure continued harmonization of legislation and other regulation of significance for Saami activities across national borders", 8 to solidify Saami cooperation on cultural and commercial arrangements and to strengthen Saami cooperation on education and welfare arrangements.
0 States are also required to make efforts to ensure that Saami symbols are made visible in a manner signifying the Saami status as a distinct people in the three countries. These generally worded provisions of Chapter I are specified in the individual chapters and articles of the Draft Convention, as will be examined below.
The idea of Saami being one indivisible people finds its legal basis in the acknowledgement that Saami form a people who have a right to self-determination. If Saami were not a people but simply indigenous or minority groups within the four states in which they reside, it would be difficult to perceive them as one people, having as its goal the further integration of the whole Saami people. The governments acknowledge this in the preface by stating that, in addition to affirming that they are indigenous people in the three countries, the Saami people have the right of self-determination. The Saami parliaments, in their turn in the preface, "emphasize the importance of respecting the right of self-determination that the Saami enjoy as a people" and "emphasize the Saami people's aspiration, wish and right to take responsibility for the development of their own future". Article 3 of the Draft Convention, entitled "The Right of Self-determination", formulates this right in the following way:
As a people, the Saami have the right of self-determination in accordance with the rules and provisions of international law and of this Convention. In so far as it follows from these rules and provisions, the Saami people have the right to determine their own economic, social and cultural development and to dispose, to their own benefit, over their own natural resources.
This fundamental right manifested itself in the way the Draft Convention was drafted, by equal number of representatives from the three Saami parliaments and the three Nordic states. It also manifests itself by having both the Nordic governments and the Saami parliaments express their relationship to the Convention in the preface, and especially with the unique status that the Saami parliaments are given in an international treaty in Chapters vI ("Implementation and Development of the Convention") and vII ("Final Provisions").
Another important emphasis in the preface deals with the environment or territory-land, water and sea areas-of the Saami people. The governments acknowledge "that lands and waters constitute the foundation for the Saami culture and that hence, the Saami must have access to such", which is even more strongly taken up in the preface by the Saami parliaments, since they "particularly emphasize that the Saami have rights to the land and water areas that constitute the Saami people's historical homeland, as well as to natural resources in those". The idea of a Saami region is taken up in, for example, Article 22 of the Draft Convention: "[t]he states shall actively seek to identify and develop the area within which the Saami people can manage its particular rights pursuant to this Convention and national legislation", in determining the rules related to "Saami Governance" (Chapter II), outlining the "Saami Right to Land and Water" in Chapter Iv (which also includes rights over sea areas for Norwegian Sea Saami in Art. 38) and in the chapter on "Saami Livelihoods" (Chapter v). It can also be seen in the way that the Draft Convention regulates the Saami living outside of Saami regions, they being given some rights but far less extensive ones than those who live in the Saami region.
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The underlying vision of the Draft Convention is to pursue a path to a joint Nordic Saami nation.
At the core of the Draft Convention is a vision of Saami that will in time develop their joint Saami parliament, with further attempts made to include Russian Saami in one way or another, which would be empowered to make decisions and represent the Saami in state and international settings; that their rights to their traditional lands, waters and sea areas are secured, making it possible to see a common homeland for the Saami people; and to have their crossborder rights guaranteed, in order for the Saami presently separated by state borders to develop their cooperation in maintaining into the future their unique culture in its totality.
v. Examination of Individual Chapters of the Draft Convention

A. The General Rights of the Saami People
Chapter I regulates the general rights of the Saami people, consisting first of the objective of the Convention and the status of the Saami as an indigenous people but also as a people with a right to self-determination on the basis of Article 3. Since the Convention aims to accord concrete rights to the Saami with corresponding obliga-42 See, for example, Art. 6: "[s]tate measures with respect to the Saami people […] To a reasonable extent, the states' responsibility to take measures pursuant to this Convention shall apply also to Saami persons who are residing outside the traditional Saami areas"; or Art. 26(2), which reads: "Saami children and adolescents outside the Saami areas shall have access to education in the Saami language, and also through the medium of the Saami language to the extent that may be deemed reasonable in the area concerned. The education shall as far as possible be adapted to their background." It is interesting to note that the terms of reference given by the Saami Cooperation Committee to the Expert Committee enumerated quite a number of aspects of Saami life, but not Saami rights to land and water. The Expert Committee readily acknowledges this but rightly argues that the terms of reference just take up some issues that should be studied as to their regulation, i.e., it is not an exhaustive list of issues. The Expert Committee states that it has decided to deal with this topic because of its importance. See the Report, 60. 43 Evidently, such a vision is also manifested in the work of the Saami Council, since they represent all Saami, not only the Nordic Saami. However, the Saami Council is a nongovernmental organization, representing unelected Saami associations from the four states, and has no public powers. See the structure of the Council, at <http://www.saamicouncil. net/?deptid=2181>. 44 Art. 2, Draft Convention. tions on the Nordic states, it includes a provision of persons to whom the Convention applies and the scope of the states' responsibility. 6 The states' responsibilities are fleshed out in a general manner in Articles 6 and 7, providing that the states shall effectively establish conditions enabling the Saami to secure and develop its language, its culture, its livelihoods and society and to ensure that the Saami people and Saami individuals are ensured protection against all discrimination. It is also made clear in Article 8 that the rights guaranteed in the Convention are minimum rights, which do not prevent any state party from taking additional measures of protection.
Article 9 requires states to show due respect for the Saami people's conceptions of law, legal traditions and customs and take these into account when preparing legislation in areas where these can be relevant. Articles 10, 11 and 12 relate to legal protections for Saami crossborder activities. First of all, it is required that states shall, in cooperation with the Saami parliaments, strive to ensure continued harmonization of legislation and other regulations of significance for Saami activities across national borders.
7 This is then complemented by obligations on states to take measures and remove obstacles from the Saami in their pursuit of economic activities and satisfaction of their cultural needs across national borders, 8 and to take measures to provide Saami individuals residing in any of the three countries with the possibility of obtaining education, medical services and social provisions in another of these countries when this appears more convenient. Finally, Article 13 requires the states to respect the right of the Saami to decide over the use of the Saami flag and other Saami national symbols.
Some of the Articles in Chapter I raise difficult issues, especially the right to selfdetermination of the Saami and indigenous peoples in general. Before proceeding to analyze this controversial issue, it is worth quoting Article 3 again:
The Commentary to Article 3 starts by citing the common Article 1 to the Covenant on Civil and Political Rights and the Covenant on Economic, Social and Cultural Rights. It further emphasizes that all three Nordic states have become parties to these two Covenants, and two of them (Norway and Finland) have incorporated the Covenants as part of their national legal system. In addition-and importantly-the Commentary refers to the practice that has developed in the Human Rights Committee, which has, from 1999 onwards, applied Article 1 to certain indigenous peoples, including the concluding observations it has made to Finland, Sweden and Norway (see above). The Commentary also refers to the process of having the General Assembly of the uN adopt the uN Declaration, which contains an almost identical provision to that of Article 1(1) of the Covenant, with the difference that the beneficiaries of the right to self-determination in the uN Declaration are indigenous peoples. The Commentary points out that, during the process of drafting the uN Declaration, the Nordic states have supported the provisions on the right to self-determination for indigenous peoples. With this, the Committee concludes that Saami are not only an indigenous people but a people as enshrined in Article 1 of the Covenant. However, the Commentary also makes clear that this self-determination does not contain a right to secession except in extreme circumstances and that the Saami are not in a position to demand the right to establish their own state on the basis of international law as it currently stands. Interestingly, the Commentary makes it clear that the reference to international law in the context of Saami self-determination means that the content of the right to selfdetermination of Saami develops in accordance with the development of international law.
As background material, the Commentary contains an article by the three members of the Committee, as examined above, which more fully elaborates the internal and external aspects of the right to self-determination of indigenous peoples in general and Saami in particular.
The Committee's view, which is more fully explained in the Commentary, is fully in line with general international law. under general international law, the external aspects of self-determination-in particular, the prospect of a group seceding from an existing state-are seen as a matter that international law delegates to national legal systems, except in the case of grave human rights abuses or alien or military domination. 0 International law thus does not grant a right to external self-determination to any groups within existing states but leaves it to the national politico-legal process. If the domestic system deems that a group within the state has the right to self-determination, then that group is entitled to exercise it.
In a similar vein, nothing prohibits Nordic states together from recognizing the Saami as a people with a concomitant right to self-determination, as they have jointly done in the process of drawing up the uN Declaration. However, the Expert Committee relies rather heavily on Article 1 of the two Covenants and, especially, on recent practice by the Human Rights Committee in applying Article 1 to well-established indigenous peoples.
2 Here, the contrast to the mainstream view in international law becomes apparent. As argued by the leading author in the field, Antonio Cassese, Article 1 "essentially confers on the peoples of all the Contracting parties the right to internal self-determination". Hence, Article 1 only confers the right to self-determination to peoples of existing states since they are the contracting parties.
Perhaps the most controversial issue in the actual negotiations may be the way the self-determination of Saami is formulated. In the present version, there is no reference to autonomy or internal/local self-determination, which may be an issue that will be opened in the negotiation stage to further make it clear that what is at issue is internal self-determination. Apart from being a delicate and controversial issue in international law, the question of Saami self-determination may also be problematic from the perspective of the constitutional laws of the three Nordic states, as they are unitary states (in contrast to federal states, which have more room to accommodate different arrangements for various groups) and their constitutional frameworks have been based upon the idea of one people governing themselves through parliamentary democracy. For instance, in Finland, Saami are guaranteed the right to self-governance in cultural and linguistic issues, which is altogether different from, for example, Finland accepting the Saami as another people inhabiting the same territory.
An interesting provision in the general part is Article 9, which relates to the customary laws of the Saami:
The states shall show due respect for the Saami people's conceptions of law, legal traditions and customs. Pursuant to the provisions in the first paragraph, the states shall, when elaborating legislation in areas where there might exist relevant Saami legal customs, particularly investigate whether such customs exist, and if so, consider whether these customs should be afforded protection or in other manners be reflected in the national legislation. Due consideration shall also be paid to Saami legal customs in the application of law.
Even though this obligation for the Nordic states does not place a mandatory obligation on them to take these conceptions of law, legal traditions and customs into accountbut only consider this possibility-it is an interesting example of how the Saami legal tradition could be brought to bear in the drafting of Nordic states' general legislation and, when applying it, in their northern areas. The Commentary to this article places heavy emphasis on Saami legal customs-for instance, the Siida system used by Saami reindeer herders, the law of inheritance and copyrights related to Joik singing.
As an example, the Commentary takes the Siida reindeer herding system in Norway, which officials have had a hard time accommodating with their own conceptions, simply 
7
-but it would have been useful to place it in a general chapter in order for it to form a cross-cutting issue, in the same way as the legal traditions and customs. unfortunately, traditional knowledge is now not mentioned in Article 27 ("Research"), nor in Articles 39 ("Land and Resource Management") or 40 ("Environmental Protection and Environmental Management"). This is, of course, a matter of drafting, and it would be highly advisable to insert the present formulation of Article 31(3) into the general Chapter I to signal that it applies to different areas of decision-making.
B. Saami Governance
Chapter II covers issues related to Saami governance, especially the rights of the Saami parliaments. It first of all confirms the status of the Saami parliament as the highest representative body of the Saami people and that it, as a body elected by way of general elections among the Saami people, is empowered to act on behalf of the Saami in each of the three Nordic states. The rights of the Saami parliaments in the Draft Convention can be divided into three areas: they can take independent decisions on all matters where they have the mandate to do so under national or international law; 8 they have the right to negotiations on matters of major importance to the Saami, and the states are prevented-unless consented to by the Saami parliament-from adopting or permitting measures that may significantly damage the basic conditions for Saami culture, Saami livelihoods or society; they have the right to be represented in public councils and committees 60 and in intergovernmental meetings when these deal with matters that concern the interests of the Saami. 6 The Saami parliaments shall also be given the opportunity to be heard during the consideration by national assemblies of matters that particularly concern the Saami people and they must, upon request, receive representatives from the Saami parliaments in order to enable them to report on matters of importance to the Saami. 62 The
As is provided in the Commentary to Article 3 on Saami self-determination, its content is determined in accordance with the rules and provisions of international law and of the Draft Convention, the latter meaning especially the provisions regulating the relationship between the Saami parliaments and the public authorities of the Nordic states. In the current institutional environment, the Saami right to self-determination is thus channelled via the three separate Nordic Saami parliaments, each functioning within the state they are part of, which cannot be seen as an ideal state of affairs (especially when the Russian Saami are not represented at all). However, the vision of the Draft Convention is further elaborated in the Commentary to Article 20, where the already commenced cooperation between the three Nordic Saami parliaments is strongly encouraged to aim for a Nordic Saami parliament. If such a development were to take place, states are encouraged, under Article 20, to transfer public powers to such a body.
The Draft Convention accords extensive rights to the Saami parliaments. They can take independent decisions on all matters where they have the mandate to do so under national or international law. The reference to international law in this context means, according to the Commentary, that if international law comes to accord more independent decision-making power to indigenous peoples in general and the Saami in particular, this would automatically enlarge their decision-making power. The Saami parliaments are guaranteed also broad rights to negotiate, starting from "matters of major importance to the Saami" to "measures that may significantly damage the basic conditions for Saami culture, Saami livelihoods or society", the former giving them the right to negotiations and the latter a veto power. The Commentary to Article 16 makes it clear that even though it is the public authorities that will determine whether a certain decision or plan is a matter of major importance to the Saami-and thus subject to negotiations-much emphasis in this evaluation must be placed on how the Saami parliament perceives the seriousness of planned measures. This certainly guarantees that all the measures perceived by the Saami parliament as threatening them, reach fairly easily the level of negotiations, where the Saami can influence the way decisions are made. According to the Commentary, the goal of negotiations is a joint unanimous decision between the public authorities and the Saami, which, if not reached, the public authorities are obligated to give grounds as to why the consensus decision was not possible. The Commentary provides that these negotiations must be commenced as early as possible, in order for the Saami parliament to influence decision-making, and they must be given both financial and other resources (e.g., expertise assistance) to carry out these negotiations effectively. Importantly, because the threshold to trigger the right to negotiations of the Saami parliament is not high, it exposes all kinds of governmental decisions to review by the Saami parliament. This is crucial because, even though the authority might have subjected the measure in question as a matter for negotiations only, the Saami parliament might consider the matter one that may significantly damage the basic conditions for Saami culture, Saami livelihoods or society-and thus subject to its veto power. According to the Commentary, even minor measures may require the consent of the Saami parliament if they have a damaging impact on vulnerable Saami areas.
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The Commentary does not use the analytical distinction between internal and external self-determination of Saami. However, in the background article by the members of the Expert Committee, Article 19 is argued to express the external part of selfdetermination of Saami as a milder form of external self-determination than secession. Article 19 reads: "[t]he Saami parliaments shall represent the Saami in intergovernmental matters. The states shall promote Saami representation in international institutions and Saami participation in international meetings." Even though it is not stated specifically, the Commentary makes it clear, by reference to Article 17, that Saami have the right to be represented in intergovernmental matters when these deal with matters that concern the interests of the Saami. The wording of the Article seems to suggest that Saami parliaments have an exclusive right to represent the Saami in intergovernmental matters, but this is not the case. According to the Commentary to Article 19, it is explicitly provided that Saami parliaments do not have an exclusive right to representation and that, in some contexts, other Saami bodies can represent the Saami in international forums. 6 The obligation for the states to promote Saami representation in international institutions is also closely linked with the long-standing goal of the Saami to have rep- In addition to the Saami parliaments having a broad right to be represented in public committees, national assemblies and intergovernmental matters, they possess a sweeping right to influence public policy by issuing statements and opinions. According to Article 14(4): "[t]he Saami parliaments take initiatives and state their views on all matters where they find reason to do so". In practical terms, it is hard to see any obstacles to the Saami taking a stance on almost any matter that comes to be seen as relevant by the Saami parliaments.
C. Saami Language and Culture
The last Article of Chapter III, Article 33 ("The Cultural Basis") emphasizes the fact that the Saami culture and its material basis are closely interlinked-for instance, reindeer herding is an importance source of livelihood, while at the same it constitutes a core cultural activity. For this purpose, states are required to support the necessary commercial and economic conditions of the Saami as part of securing and developing their culture.
The chapter starts with Saami language rights complemented by the Nordic states' responsibilities in this regard. The Saami must have, according to the Draft Convention, for example, the right to use, develop and pass on to future generations its language and its traditions and have the right to decide and retain their personal names and geographical names, as well as to have these publicly acknowledged. 66 The corresponding duties for states are to preserve, develop and disseminate the Saami language and guarantee the use of the Saami language effectively in courts of law and in relation to public authorities in the Saami areas. 67 According to Article 29, the states are required to ensure-together with the Saami parliaments-that health and social services are organized in the Saami settlement areas to conform to their linguistic and cultural background.
In order for the Saami to pass on to future generations its language and its traditions, it is evidently very important to focus on how the educational system functions. Article 26 of the Draft Convention guarantees that the Saami population residing in the Saami areas shall have access to education both in and through the medium of the Saami language, with the article containing detailed rules on how this can be achieved in respect of finances, their way of life, etc. In order to preserve the Saami cultural traditions, the Draft Convention prescribes that "[t]he national curricula shall be prepared in cooperation with the Saami parliaments and be adapted to the cultural backgrounds and needs of Saami children and adolescents". 68 sons who are going to work in Saami areas, as prescribed in Article 28. The states are also obligated to create good conditions for research based on the knowledge needs of the Saami society, to promote recruitment of Saami researchers and encourage research cooperation across Saami areas. 6 The mass media today is of major importance in maintaining the language, traditions and, in general, the worldview of the Saami into the future. For this purpose, the Nordic states are required to create conditions for an independent Saami media policy that would enable the Saami media to control its own development. In order to create conditions for the further integration of the Saami area, the states are obligated to promote cooperation across national borders between media institutions that provide programmes or articles in the Saami language in cooperation with the Saami parliaments. 70 The proper functioning of the day-care, educational and media systems is at the core of preserving the Saami culture, to make it a living tradition for Saami children and adolescents, who are expressly guaranteed the right to practise their culture and to preserve and develop their Saami identity.
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The states "shall respect the right of the Saami people to manage its traditional knowledge and its traditional cultural expressions while striving to ensure that the Saami are able to preserve, develop and pass these on to future generations". 72 Traditional knowledge, which in the Finnish Commentary has been oddly translated as 'traditional skills' (but in the Swedish version as 'traditional knowledge'), has been defined to mean the skills and knowledge of flora, fauna and other natural resources and the ways to manage these. Cultural expressions include, for example, joik singing, traditional costumes, Saami handiwork (duodji), and Saami stories, legends and myths. Since many companies have made and continue to make commercial use of Saami culture-and have gained protection for this commercial use via legislation on immaterial property rights-the Draft Convention needed to take a stance on this issue too. The Nordic states were not only required to ensure that the Saami regain influence over their own cultural expression and traditional knowledge but also to ensure that they also receive a reasonable share of the financial revenues if they are employed and benefited from by companies. As was already stated above, the only reference to traditional knowledge in the Draft Convention is in this Article 31, the states being required to "make efforts to ensure that regard is paid to Saami traditional knowledge in decisions concerning Saami matters". 7 Saami cultural heritage is protected via Article 32. According to the Commentary, the diversity of material objects found from the Saami area (Sápmi) is firm evidence of the long history of Saami usage of the area. For the Saami, the cultural landscape has a special meaning, since they have used the environment-which is still relatively untouched by modern technology-for generations and thus have created strong connections with their environment. It is this cultural environment which the Saami, according to the Commentary, have grown into and thus perceive as theirs, and which also consolidates their identity as Saami. 7 This broad understanding of cultural heritage, including cultural landscape, "shall be protected by law and shall be cared for by the country's Saami parliament or by cultural institutions in cooperation with the Saami parliament". 7 The states are obligated to ensure that any cultural items that have been removed from the Saami areas will be handed to suitable museums or cultural institutions "as further agreed with the countries' Saami parliaments".
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The chapter on "Saami Language and Culture" is very much based on the idea of preserving the language and culture within the Saami homeland area, not outside it. This is seen, for example, in the states' responsibility to ensure that the Saami language can be used effectively in courts of law and in relation to public authorities in the Saami areas. The only cases where the Saami language is guaranteed to be used outside of these areas relate to marginal cases of "in disputes and cases first dealt with in the Saami areas or which in any other manner have a particular association with these areas".
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The same approach is reflected in Article 26(2), whereby the "Saami children and adolescents outside the Saami areas shall have access to education in the Saami language, and also through the medium of the Saami language to the extent that may be deemed reasonable in the area concerned". According to Article 29(2), "health and social services outside the Saami settlement areas shall pay regard to the linguistic and cultural background of Saami patients and clients". From the Finnish viewpoint, this approach seems problematic, as over half of the Saami live outside of the Saami homeland area. on the other hand, the practical problems in organizing Saami language use across all three Nordic states would be difficult and would certainly have become too problematic in the later stages of negotiating the Convention.
one commendable aspect of this chapter is that it aims also to promote the use of Saami dialects other than Northern Saami, the most widespread of Saami dialects. States' responsibilities for Saami language rights in Article 24(4) apply also to the less prevalent Saami dialects. The obligations of the Nordic states in promoting the Saami media in Article 25(2) apply also "to a reasonable extent" 78 to the other Saami dialects. As mentioned above, the concept of traditional knowledge is not taken up in the first general chapter but in this third chapter on "Saami Language and Culture", which can be seen as problematic given that traditional knowledge is likely to impact most areas of Saami life. on the other hand, Article 31(3) is worded in such a way that it generalizes the states' obligations regarding also all other areas of Saami life beyond culture and language: "[t]he states shall make efforts to ensure that regard is paid to Saami traditional knowledge in decisions concerning Saami matters". If this Article is not replaced during the negotiations to Chapter I, it should be interpreted broadly to mean that traditional knowledge gains the influence it deserves.
D. Saami Right to Land and Water
According to the terms of reference of the Expert Committee, the Saami Cooperation Council did not specifically identify the Saami right to land and water as an issue to be addressed by the Expert Committee; the Committee, however, perceived that there was a need to take this up, since it touches closely upon the issue of self-determination, a matter that the Expert Committee was asked to address in its terms of reference. 7 Evidently, the Saami rights to land and water are closely connected to the ILo Convention, which regulates the land and water rights of indigenous peoples, presently applicable only to Norway of the three Nordic states.
The opening articles of the chapter-34 ("Traditional use of Land and Water") and 35 ("Protection of Saami Rights to Land and Water")-accord Saami rights to their land and water areas, which apply also to the sea areas; 80 these articles also address the issue of how these rights are to be realized and protected. The first paragraph of Article 34 is worth quoting: "[p]rotracted traditional use of land or water areas constitutes the basis for individual or collective ownership right to these areas for the Saami in accordance with national or international norms concerning protracted usage". The second paragraph confirms that if the Saami, while practising their livelihoods, have traditionally occupied or otherwise used their lands and waters-without being owners-they have the right to continue to exercise these usufruct rights to the same extent as before. on the other hand, " [t] he fact that the Saami use of these areas is limited to the right of continued use to the same extent as before shall not prevent the forms of use from being adapted as necessary to technical and economic developments", 8 drawing inspiration here from the established case practice by the Human Rights Committee. 82 However, if these are multiple-use areas, the exercise of the usufruct rights of Saami and other users of the areas are required to pay "due regard to each other and to the nature of the competing rights". 8 Yet not all of the uses and users of the area are on an equal level, since the Draft Convention requires the parties to pay particular regard to the interests of reindeer-herding Saami.
8 It is also important from the Saami viewpoint that when examining whether traditional use exists, regard must be paid to the fact that Saami land and water usage "often does not leave permanent traces in the environment". 8 Another rule that places Saami uses of land and water areas in an advantageous position in comparison with other users is Article 36(1), according to which "regard shall be paid to the fact that continued access to such natural resources may be a prerequisite for the preservation of traditional Saami knowledge and cultural expressions".
The states are required to "take adequate measures for effective protection of Saami rights pursuant to Article 34". 86 For that purpose, they shall "particularly identify the land and water areas that the Saami traditionally use", 87 very much coining Article 14(2) of the ILo Convention. To realize their ownership and usufruct rights, the states are required to make available procedures for examination of questions concerning Saami rights to land and water, together with financial resources to take their claims into legal proceedings. 88 Articles 36 and 37 concern the potential conflict between the state's right to initiate development activities in the areas owned or used by the Saami, for instance, by granting a permit for prospecting or extraction of minerals, other sub-surface resources, other natural resource utilization and other forms of intervention. 8 In the case of activities that are planned to take place in areas owned or used by the Saami, negotiations shall "be held with the affected Saami, as well as with the Saami parliament, when the matter is such that it falls within Article 16".
0 In other words, if the utilization is a matter of "major importance to the Saami", the developer is required to negotiate both with the affected Saami (for instance, a reindeer herding cooperative) and the Saami parliament or, if it is not a matter of major importance, only with the affected Saami. Yet, if the Saami parliament deems that the planned development activity "may significantly damage the basic conditions for Saami culture, Saami livelihoods or society", it would trigger Article 16(2) and require the consent of the Saami parliament, which, according to the Commentary, would restrict the expropriation right of the state. Paragraph 3 defines the more serious cases from the Saami viewpoint:
Permit for prospecting or extraction of natural resources shall not be granted if the activity would make it impossible or substantially more difficult for the Saami to continue to utilize the areas concerned, and this utilization is essential to the Saami culture, unless so consented by the Saami parliament and the affected Saami. The difference here is that in these cases it is not enough that consent must be given by the Saami parliament, but the developer needs to obtain the consent of the affected Saami as well. The affected Saami are given the right to compensation for damages caused by development activities in their areas of ownership and traditional use in accordance with Article 37.
2 These above-mentioned provisions, Articles 34 to 37, apply correspondingly to Saami fishing and other uses of fjords and coastal seas in Norway. Since fishing is a highly regulated economic activity in Norway, there is a special rule requiring the authorities, when allocating catch quotas for fish and marine resources, to pay due regard to "Saami use of these resources and its importance to local Saami communities".
Extraordinarily, this obligation applies even if the Saami "use has been reduced or has ceased due to the fact that catch quotas have not been granted or owing to other regulations of the fisheries or other exploitation of resources in these areas".
The same shall apply if the use is reduced or has ceased owing to a reduction of marine resources in these areas.
The Saami parliaments' broad rights studied above extend, according to Articles 39 and 40, also to land and resource management, environmental protection and environmental management in the form of co-determination with the state authorities. This co-determination right for the Saami parliaments derives from the fact that such management procedures, according to the Commentary, are bound to be either of major importance to the Saami or may significantly damage the basic conditions for Saami culture, Saami livelihoods or society.
6 Accordingly, in Article 40 it is provided that "[t]he states are, in cooperation with the Saami parliaments, obliged to actively protect the environment in order to ensure sustainable development of the Saami land and water areas referred to in Articles 34 and 38".
An interesting question is whether these Articles relating to Saami rights to land and water are in line with the similar types of provisions in the ILo Convention, (especially Art. 14) given also that the two remaining Nordic states, Finland and Sweden, who are not yet parties to the Convention, are actively studying the possibility of ratifying it. There seems to be one basic difference between the Draft Convention and the ILo Convention in this respect. The Draft Convention accords ownership and use rights not only to the collective of indigenous peoples, as does the ILo Convention, but also to individual members of an indigenous people. This may become problematic in some cases, since granting ownership may also lead particular Saami to 'abuse' their rights from the perspective of the collective (e.g., by selling them to outsiders). 92 Ibid. Moreover, according to the same paragraph: "[i]f national law obliges persons granted permit to extract natural resources to pay a fee or share of the profit from such activities, to the landowner, the permit holder shall be similarly obliged in relation to the Saami that have traditionally used and continue to use the area concerned". 93 Art. 38(2), ibid. 94 Furthermore, the next sentence of Art. 38(2) provides that "[t]he same shall apply if the use is reduced or has ceased owing to a reduction of marine resources in these areas". 95 Ibid. 96 Art. 16, ibid. See also the Report, 229-230.
E. Saami Livelihoods
Chapter v aims to protect the Saami culture by protecting Saami livelihoods, the material basis of their culture. According to Article 41, "Saami livelihoods and Saami use of natural resources shall enjoy special protection by means of legal or economic measures to the extent that they constitute an important fundament for the Saami culture". What then are these activities which enjoy special protection? Paragraph 2 of the same Article provides that they are those activities that "are essential for the maintenance and development of the local Saami communities". As is well known, the Human Rights Committee has in its general comments and its case practice determined that only traditional livelihoods of indigenous peoples are protected as part of protecting the culture of indigenous minorities in accordance with Article 27 of the Covenant on Civil and Political Rights.
7 on the other hand, the Committee has also made it clear that the fact that these traditional livelihoods are nowadays practised via modern methods (e.g., reindeer herding done by using snowmobiles) does not change their status as traditional activities. also modern industries may be essential for the maintenance and development of local Saami communities, as they may generate financial resources, for example, to establish Saami schools and other institutions, which certainly develop the Saami communities (and perhaps even accord them with more actual power for self-determination).
The emphasis of the Draft Convention is in protecting the traditional livelihoods of the Saami, as is clear from the Commentary to Article 41 (which lists mainly traditional activities as examples of Saami livelihoods) and especially from Articles 42 and 43, which accord special legal protection to reindeer husbandry and rules for making it easier to exercise this livelihood across national borders. Article 42 emphasizes the importance of reindeer husbandry "as a particular and traditional Saami livelihood and a form of culture", and a livelihood that must enjoy special legal protection. For this purpose, "Norway and Sweden shall maintain and develop reindeer husbandry as a sole right of the Saami in the Saami reindeer grazing areas" and Finland is required to commit itself to strengthening the position of Saami reindeer husbandry in accordance with Protocol No. 3 of its Affiliation Agreement with the European union. 02 In that Protocol, Finland, Sweden and Norway (the latter of which did not become a member of the union) and the Eu have agreed that Saami can be given exclusive rights to exercise reindeer husbandry in the traditional Saami areas. At present in Finland, as provided in the Commentary, reindeer herding is still regarded as a general right, which belongs to all the citizens of the European Economic Area (not only Eu), who live permanently in the reindeer herding area, even though reindeer herding is protected by the Finnish Constitution as part of the Saami culture.
0 According to the Commentary, 85% of all the reindeer in the Saami homeland area are owned by the Saami and of the 13 reindeer-herding cooperatives in the Saami area, 11 have a Saami majority. 0 Article 43 confirms that the right of the Saami to practice reindeer grazing across national borders is based on custom. It also outlines the conflict of norms provision in case there exist local agreements, customary rights or international treaties between states on crossborder reindeer grazing, and how to resolve disputes related to these activities. Agreements between Saami villages (samebyar), siidas or reindeer-grazing communities (renbeteslag) concerning the right to reindeer grazing across national borders prevail over other sources of law. 0 In case there is a dispute over interpretation or application of such an agreement, a party shall have the opportunity to bring the dispute before an arbitration committee, for which rules and composition are decided by the three Saami parliaments. 06 If there is no local agreement on crossborder reindeer herding, an international treaty between states shall apply. 07 However, the regulations of this treaty can be challenged on the basis of a customary right to exercise crossborder reindeer grazing in a court of law in the state on which territory the grazing area is located.
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F. Implementation and Development of the Convention
The high-level forum for the development of the Convention is the Saami Cooperation Council (consisting of the ministers responsible for Saami affairs and the presidents of the Saami parliaments), a form of cooperation that had already started in 2000, with institutional rules adopted in 2001. The Council was merged into the structure of the Nordic Council of Ministers via a secretariat, which enables continuous contact between officials (at least annually), who, for example, prepare the meetings of the Saami Cooperation Council. According to Article 44, this Council, which already existed, will convene regularly and shall promote the objectives of the Draft Convention.
A more difficult question for the Expert Committee was to decide whether there should be a body to receive complaints and/or supervise the observance of the Convention, an issue that its terms of reference required the Committee to take a stance on. 0 In the Commentary to Article 45 it is provided that the Committee will not allow the Convention Committee to be an official complaint body. 0 The reasons for making such a decision are understandable, since the Expert Committee chose to focus on having the Convention incorporated into the national legal systems: "[i]n order to ensure as uniform an application of this Convention as possible, the states shall make the provisions of the Convention directly applicable as national law".
Hence, the Saami can invoke their rights accorded by the Draft Convention in the national judicial systems, which also means that the Convention Committee does not have a monopoly on interpreting the content of the provisions of the Convention. Article 45 does outline some other important tasks for the Convention Committee:
The committee shall submit reports to the governments of the three countries and to the three Saami parliaments. It may submit proposals aimed at strengthening the objective of this Convention to the governments of the three countries and to the 106 Ibid. The decision of this arbitration committee can be appealed according to the same paragraph: "[a] party who is dissatisfied with the arbitration committee's decision of the dispute shall have the right to file a suit on the matter in a court of law in the country on which territory the grazing area is situated". In the Commentary, it is suggested that the reporting could be organized in such a way that the report would tackle the situation of each Nordic country in three-year intervals. The basic information for making these reports would come from the Nordic governments, the Saami parliaments, the public and such investigations that the Committee perceives as necessary to commence itself or by others. Special emphasis, according to the Commentary, should be placed on those issues that are at the core of the Convention, such as the crossborder cooperation by the Saami, and for this purpose the proposals by the Committee would be useful. The Commentary provides in an ambiguous manner that even though the Convention Committee will not be a legal body to resolve complaints from the public, it should have the ability to receive information from the public and use this as part of the material with which it prepares the reports.
2 However, the Draft Convention's text provides that " [t] he Committee may also deliver opinions in response to questions from individuals and groups".
It seems a bit strange that the Commentary does not say anything about the power of the Convention Committee to deliver opinions in response to questions from individuals and groups, other than that this information can be used in preparing reports.
This issue should be further clarified in the negotiation stage, as the power to issue opinions is evidently an important task for the Committee, which, even if non-judicial, would provide important publicity for certain issues through reasoned opinions to specific questions from individuals and groups.
The composition of the Convention Committee would not be, according to the Commentary, based on representing the interests of the states and the Saami parliaments, even though it would be they that appoint the six members of the Committee. The Committee is meant to be composed of independent experts, with an equal number of men and women, and representing expertise in Saami law, international law and cultural issues.
Important financial obligations to implement the provisions of the Convention are contained in Article 47. States are obliged to provide the necessary financial resources, which are to be divided between them in relation to the number of Saami living in each of the countries. Paragraph 2 echoes Article 35(2), which provides that states shall provide necessary financial resources for Saami to have their land and water rights tried in the courts of law, but expands it to their other rights as well: "it shall be possible for the Saami to receive the necessary financial assistance to bring important questions of principle concerning the rights contained in this Convention before a court of law".
G. Final Provisions
The final provisions confirm the Saami parliaments' strong role in the Draft Convention, even though not formally being parties to it, as was studied above. In Article 48, it is required that, after being signed, the Convention must be submitted for the approval of all three Saami parliaments, and it cannot be ratified until the three Saami parliaments have approved it.
7 These Articles will further make sure that if the outcome of the actual negotiations on the basis of this Draft Convention text does not satisfy the Saami parliaments, they have a veto right to not have the Convention ratified and enter into force (according to Art. 50, the Convention "shall enter into force thirty days after the date that the instruments of ratification are deposited with the Norwegian Ministry of Foreign Affairs"). It is possible that the Draft Convention will be substantially revised in the actual negotiation stage and thus the Saami parliaments have an important veto power to halt the process if they perceive that the negotiated version of the Convention would undermine their already existing rights in international and national law. According to Article 51 of the Draft Convention, if the Convention enters into force, amendments to the Convention shall be made in cooperation with the three Saami parliaments, and only after approval from all them.
vI. The Way Forward
As was mentioned above, only Finland expressed doubts during the drafting process in the Expert Committee on certain issues contained in the Draft Convention. Thus, in all likelihood, it is exactly Finland that will experience the most difficulties in accepting the Draft Convention as it stands, and thus it will be useful to examine the comments made to the Draft Convention in Finland to illustrate some of the problems that may stand in the way of the ratification of the Draft Convention as it now stands.
The Ministry of Justice, the ministry responsible for Saami affairs in Finland (together with the Finnish Saami Parliament), requested comments from altogether 88 authorities, bodies and associations to the draft Nordic Saami Convention on 2 March 2006. The commenting period, which was the same for all three Nordic countries, lasted till 15 June 2006. The Ministry of Justice and the Saami parliament received 63 statements to the Draft Convention plus four non-requested ones, which are all compiled in a Summary Report. 8 In reading the published Summary Report, it seems fairly clear that many obstacles exist in Finland to at least signing and ratifying the Draft Convention as it presently stands. In this part of the article, some of these statements will be examined, especially those that carry special importance: those of the ministries and regional level authorities, which exercise important public powers in respect of the rights accorded to the Saami in the Draft Convention.
In general, the associations or bodies that represented the Saami perceived that the Draft Convention could be ratified as it is or with slight modifications.
In addition, the ombudsman for Minorities has taken a very positive stance towards the Draft Convention in all of its aspects. The strongest resistance to the Draft Convention has come from two authorities: the Ministry of Agriculture and Forestry (which is in charge of reindeer herding); and the Metsähallitus (a state enterprise that administers stateowned lands and waters that constitute approximately 90% of the land and water areas in the Saami homeland area). Even though other authorities have also expressed certain reservations to the Draft Convention, only these authorities are clear on their stance towards the Draft Convention, arguing that it should not be accepted as it now stands and that Finland should continue its traditional path of examining the possibilities of ratifying the ILo Convention. In addition, the municipalities in the Saami homeland region-Enontekiö, Inari, Sodankylä and even the strong Saami municipality utsjoki (with half of the residents Saami)-have expressed serious concerns regarding the Draft Convention, especially from the perspective of its relationship and influence in regard to the self-government of municipalities guaranteed in the Finnish Constitution. 20 In the following, the main bones of contention are examined, especially those relating to the right to self-determination of Saami, the Saami right to land and water, reindeer husbandry as a Saami livelihood and the possible problems caused by the Draft Convention in terms of the self-government of municipalities. The Ministry of the Environment considers that attention should be paid to how Article 3 on Saami self-determination is worded and how it relates to the general structure of the system of government in Finland. There is an apparent contradiction between Section 2(1) of the Constitution (on the basis of which the powers of the state in Finland are vested in the people, who are represented by the parliament) and Section 121(4), which provides that "[i]n their native region, the Saami have linguistic and cultural self-government, as provided by an Act". Essentially, the Ministry is concerned by how the question of Saami self-determination as a people relates to the linguistic and cultural self-government rights guaranteed by the Constitution. 22 The municipality of Enontekiö has even suggested that the proposed self-determination for Saami would terminate the self-government of municipalities in the Saami homeland region, since it would be stronger than the other forms of self-government within the state. Some authorities have pointed out that the provisions related to Saami rights to land and water, as enshrined in Articles 34 and 35 of the Draft Convention, are presently being studied by a research group commissioned by the Ministry of Justice, 2 and thus these studies must be completed before any international conventions can be adopted. 2 The Ministry of Agriculture and Forestry and the Metsähallitus have opined that before the land rights conflict in the Saami homeland region is resolved, the Draft Convention cannot be ratified-a state of affairs which, according to them, applies also to the possible ratification of the ILo Convention. 26 The Saami Council has emphasized that Articles 34-36 should not be interpreted in such a way that they would undermine pre-existing land rights. It also points out that often the rights belong to the Saami as a collective but has avoided taking a specific stance on the possible conflict between individual and collective rights of Saami over land and water rights. 27 The Saami parliament sees the Articles on Saami rights to land and water as acceptable but perceives that their factual recognition should commence in Finland by removing from the Metsähallitus the obligation to make profits when administering the land and water areas on behalf of the state in much of the Saami homeland region.
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As will be recalled from above, Article 36 provides extensive negotiation and even veto power to Saami individuals and the Saami parliament against development activities in the areas owned or used by them. The Ministry of the Environment takes a strong stance on this provision, as well as on Article 16, which guarantees the Saami parliaments' negotiation and veto right in cases where the development activity "may significantly damage the basic conditions for Saami culture, Saami livelihoods or society".
cedure-a suggestion that the Ministry of Agriculture and Forestry also favours.
0 In addition, the Ministry of Agriculture and Forestry, the Ministry of the Environment and the municipality of Enontekiö are of the opinion that the rights given to individual Saami are problematic since in practice, according to them, it would mean an unfettered right of veto even for individual Saami.
one problematic issue was the future of reindeer herding in Finland, which is an exclusive livelihood of Saami in Sweden and Norway. As studied above, with the Protocol No. 3 of its Affiliation Agreement with the European union, Finland is permitted-not obligated-to make reindeer herding an exclusive Saami livelihood. With the Draft Convention, Finland would commit itself to strengthening the position of Saami reindeer husbandry. The Ministry of Agriculture and Forestry, which is responsible for administering reindeer herding in Finland, argues that reindeer herding has traditionally been an occupation that has also been practised by groups other than the Saami in the Saami homeland region. The Ministry perceives that reindeer herding is currently practised in a beneficial manner, and to make it an exclusive livelihood in the Saami homeland region might violate Section 6 of the Finnish Constitution, which guarantees equality before the law.
2 The Finnish Reindeer Herders Association points out that there is no need to change the current system, since in almost all the reindeer-herding cooperatives in the Saami homeland region the majority is formed by the Saami, which thus in practical terms means that Saami have decision-making power over reindeer herding in the Saami homeland area.
The Saami parliament provides a contrasting view, as it argues that the Draft Convention contains too low a level of requirements, and it refers to its proposals to make reindeer herding a special right for the Saami-via amendments to the Reindeer Herding Act-without touching upon the rights of other people to practise reindeer herding in the Saami homeland region.
Stronger comments are made by the Saami reindeer-herding cooperatives functioning in the Saami homeland region, who suggest that reindeer herding should be made an exclusive Saami livelihood in the homeland region, as it is in Sweden and Norway.
Some commentators have also seen problems in the way the Saami parliaments are involved in the ratification procedure of an international convention, since each of them has to give their consent before the Draft Convention can be ratified by the three Nordic states. The Ministry for Foreign Affairs of Finland perceives that the Saami parliaments' consent for ratification is a rather unique arrangement and thus requires closer examination before the negotiations on the basis of the Draft Convention can commence. 6 An even stronger stance is taken by the Faculty of Law of the university of Lapland, which provides that it is highly questionable whether Finland's treaty-making power can be constrained in the way it has been in the Draft Convention. According to the statement by the Faculty, competence in the area of foreign policy is exhaustively prescribed in Section 93(1) of the Constitution. To restrict this decision-making power by giving the Saami parliaments the power in this issue is questionable both from the perspective of the Constitution and international law. The Faculty of Law suggests that one way to proceed would be to not mention the decision-making power of the Saami parliaments in the ratification process, but to include a provision to the Act on Saami Parliament to the effect that they would have a right to be heard before the ratification. 7 As can be seen from only some of the statements to the Draft Convention, moving from the Draft Convention to the negotiation stage will not be easy in Finland, as many of the authorities that are in charge of the issues regulated in the Draft Convention oppose or at least require modifications/further studies on the issues. At the moment, Finland is preparing its position to the Draft Convention via inter-ministerial meetings, the goal being to arrive at such a position by September 2007. According to the official responsible, the aim is to have the Even though the Saami have suffered from the assimilationist practices of the nationbuilding era during much of the twentieth century, there was a period in history when their legal relationship with the other bordering nations was well recognized. The additional protocol to the border agreement between the then Norway-Denmark and Sweden-Finland over the Lapps (later named "The Preservation of the Lappish Nation", the Lapp Codicil) was concluded in 1751. It regulated, for example, crossborder reindeer herding, gave the Lapps neutrality in times of war and acknowledged that they have their own legal system. This Lapp Codicil is, in fact, still relevant today, since in the absence of a crossborder reindeer-herding agreement between Norway and Sweden, the Swedish side argues that the Lapp Codicil continues to be in force during this interim period. 0 The Draft Convention is a very ambitious effort to remedy some of the past injustices by correcting the legal relations between the peoples living in the area of the three Nordic states. The Nordic states, in their section of the preface, acknowledge that:
[I]n determining the legal status of the Saami people, particular regard shall be paid to the fact that during the course of history the Saami have not been treated as a people of equal value, and have thus been subjected to injustice. The Saami parliaments, on the other hand, perceive the Draft Convention "as a renewal and a development of Saami rights established through historical use of land that were codified in the Lapp Codicil of 1751".
The Draft Convention contains specific articles to execute its goal and main principle, to comprehensively regulate the legal relations between the three Nordic states and the Saami people. As one of the members of the Expert Committee has argued, the Draft Convention can aptly be seen as a "social contract"-not a regular international treaty-between the three states and the Saami people sharing the same region, pertaining also very much to the way their constitutions are understood and developed.
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As was also examined above, it is far from certain whether the Draft Convention will go ahead, at least with its present content. This is why it is also very important for the Saami parliaments to have a veto power to halt the process if the level of protection guaranteed by the negotiated Nordic Saami Convention does not even correspond to the level of protection they already enjoy in national and international law. Even though it may be possible that the Draft Convention will be modified from its present content, it has at least established a first modern precedent on how to organize the legal relations between transnational indigenous people and the states they are living in, an approach that is strongly encouraged by Article 36 of the uN Declaration on the Rights of Indigenous Peoples:
Article 36 1.
Indigenous peoples, in particular those divided by international borders, have the right to maintain and develop contacts, relations and cooperation, including activities for spiritual, cultural, political, economic and social purposes, with their own members as well as other peoples across borders. 2. States, in consultation and cooperation with indigenous peoples, shall take effective measures to facilitate the exercise and ensure the implementation of this right.
It should be kept in mind that the making of the Draft Convention has been, from the beginning, a joint process between the three Nordic states and the Saami. The Expert Committee's Draft Convention will be important for the future status of transnational indigenous peoples, as it was drafted by the appointed members from both Saami parliaments and the three Nordic states, provides very innovative regulatory arrangements and shows the mutual willingness of the states and the Saami to jointly regulate their legal relationship. From this perspective, even though it might suffer blows in later stages, when the actual negotiations commence, it will have a lasting inspirational impact upon indigenous peoples all over the world.
